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April 23, 2014 
 
Office of the Secretary 
U.S. Consumer Product Safety Commission 
4330 East West Highway 
Bethesda, MD 20814 
 
RE: JPMA COMMENTS ON CPSC NOTICE OF PROPOSED RULEMAKING: 
INFORMATION DISCLOSURE UNDER SECTION 6(b) OF THE 
CONSUMER PRODUCT SAFETY ACT (“CPSA”) DOCKET CPSC-2014-0005 
 
Dear Mr. Stevenson: 
 
The Juvenile Products Manufacturer’s Association (“JPMA”) appreciates the opportunity 
to comment on proposed changes to the Commission’s CPSA Section 6(b) rule.  
  
The Juvenile Products Manufacturers Association (JPMA) is a national not-for-profit 
trade organization representing 95% of the juvenile products industry including the 
producers, importers, or distributors of a broad range of childcare articles that provide 
protection to infants and assistance to their caregivers. JPMA exists to advance the 
interests, growth and well-being of North American prenatal to preschool product 
manufacturers, importers and distributors marketing under their own brands to 
consumers. It does so through advocacy, public relations, information sharing, product 
performance certification and business development assistance conducted with 
appreciation for the needs of parents, children, our members and their retailer customers. 
JPMA continues to work with government officials, consumer groups, and industry 
leaders on programs to educate consumers on the safe selection and use of juvenile 
products.  
  
JPMA hopes that these comments will assist the Commission in effectively adhering to 
the obligations imposed upon it pursuant to Section 6(b) of the CPSA. JPMA has 
previously submitted extensive comments on a variety of CPSIA issues. These comments 
provide our views on the importance of maintaining the safeguards required under 
Section 6(b) of the CPSA. Such safeguards are increasingly important in assuring 
information released under the imprimatur of the agency is accurate and fair under the 
circumstances, so as not to unduly harm the viability of our member firms or the safety of 
the products they produce or distribute. In making these comments we are mindful that 
the requirements of Section 6 (b) impose a burden upon the Commission that sweeps 
broader than the narrower restrictions accorded the agency under Section 6(a) of the 
CPSA. We note that when Congress had the opportunity to modify the fundamental 
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requirements of 6(b) as it debated and passed the Consumer Product Safety Improvement 
Act of 2008, it acted intentionally to leave such information “safeguard” requirement 
substantively unchanged.   
 
Section 6(b) of the CPSA governs information disclosure by the Commission to the 
public. When disclosing information, the Commission, to the extent practicable, is 
required to notify each manufacturer or private labeler of information to be disclosed that 
“pertains” to a consumer product, if the information “will permit the public to ascertain 
readily the identity of [the] manufacturer or private labeler” of the product. [See 15 
U.S.C. 2055(b)]. Section 6(b)(1) also requires the Commission to “take reasonable steps 
to assure” that the information to be disclosed “is accurate, and that [its] disclosure is 
fair in the circumstances and reasonably related to effectuating the purposes of the Act]” 
[15 U.S. C. §2055(b)].1 Such provision requires the Commission to offer firms an 
opportunity to object to its release and have such information marked and treated as 
confidential information barred from disclosure within 15 days notice.  
 
Proposed Rule §1101.11(b)(8) 
 
The Commission now proposes permitting the disclosure of “information that is 
substantially the same as information that the Commission previously disclosed” without 
the protection of Section 6(b) re-notice and opportunity to comment. Depending upon the 
circumstance of the specific release this would unfairly treat the release of documents to 
one FOIA requester as public disclosure to all requesters. Firms that require re-
notification may be forced to must make repeated FOIA requests regarding the release of 
their own documents. This is a substantive deviation from existing practice, which firms 
have come to rely upon under existing regulations. The record before the Commission 
does not establish that the underlying premise of the original rule to provide subsequent 
notice if requested by firms is no longer applicable.2 While the staff has noted that this 
could streamline duplicative notifications to firms it also acknowledges that many times 
information sought to be released is not duplicative at all3.  
 
The staff further notes that it seeks to create an exception to the notice requirement for 
protections afforded by Section 6(b) for notice and an opportunity to object or comment 
regarding “information that is substantially the same as information that the Commission 

                                                  
1 In 1980, the U.S. Supreme Court ruled that disclosures under the Freedom of Information Act (FOIA) are covered by the 
section 6(b)(1) restrictions. See: Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102 (1980). 
 
2 The premise of such notification was clearly noted by the Commission when it adopted the current rule: "Since the Commission 
wants to encourage manufacturers and private labelers to be as open and forthcoming as possible when commenting on information 
under Section 6(b), it will at the firm's request not release a firm's comments, or will release only that portion designated by the firm 
when such a request is made." (47 FR 50285)  
 
3 At page 2 of the CPSC General Counsel’s memorandum to the Commission dated February 4, 2014, entitled 
“Responses to Commissioner Buerkle’s Questions Regarding Staff Proposed Amendments to 16 C.F.R. Part 1101” it was 
noted that, where firms affirmatively have requested to be re-notified in the event of a subsequent FOIA request, and 
where these firms were provided an opportunity to comment on the disclosure of documents, the documents that were 
ultimately disclosed in response to the first FOIA request and the documents ultimately disclosed in response to the 
subsequent FOIA request were  actually different 21% of the time. 
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previously disclosed in accordance with Section 6(b)(1) except as specified in Section 
1101.31(d).”  This exception is nowhere in the Act. The Act requires notice and an 
opportunity to provide comments “prior to the disclosure” of information.  The exception 
in the proposed rule could be interpreted to mean that, because a document is produced in 
response to one Freedom of Information Act (FOIA) request, it is then automatically 
subject to disclosure in response to all subsequent Freedom of Information Act requests, 
regardless of the scope, circumstances and nature of the request or the subject matter of 
the request. 
 
Freedom of Information Act requests are rarely identical, even if they refer to the same 
product.  Some are narrow and some are broader in scope. As we have noted, historically 
the Commission has not responded with completely identical, previously cleared 
information. Therefore firms that have specifically requested re-notification in the event 
of a subsequent FOIA requests should have the opportunity to evaluate whether 
documents proposed for disclosure in response to a FOIA request are, in fact, accurate, 
fair and responsive to the specific FOIA request that was made under the totality of 
circumstances related to such request.  In addition, in some instances, a firm or the 
Commission staff may develop further information between the time the first FOIA 
request was made and the time a subsequent FOIA request was made that may call into 
question the accuracy of information contained in documents proposed for disclosure. 
Under the proposal, if the firm has not been notified of a subsequent FOIA request, the 
statutorily required opportunity to comment is lost. 
 
There is no evidence in the record that the current procedure is not workable or not 
serving its purpose.  The re-notification process apparently is not burdensome and given 
the Rule’s proposal to incorporate electronic communications into the FOIA process 
(which we fully support), the continuation of the current practice for firms that have 
affirmatively requested re-notification is not overly burdensome or in need of 
modification. 
 
Proposed Rule §1101.13 
 
Under this section the staff proposes, deleting the obligation to provide Section 6(b) 
notice and analysis when the public could readily ascertain the identity of a manufacturer 
or private labeler. The existing rule requires notification to a manufacturer prior to 
disclosure of documents in cases where reasonable minds may differ as to whether a 
manufacturer can be identified in the documents.  This rule recognizes the inherent 
difficulty in the unilateral application of the “reasonable person” standard. In most cases 
the, “reasonableness” of a person’s actions is not judged in absolute terms, as a matter of 
law, but are a question of fact to be determined by a jury or judge based on all available 
circumstances.  The current regulations and practice recognizes this, and when there is a 
question whether the public could readily ascertain the identity of a manufacturer, the 
doubt should be resolved in favor of providing the manufacturer notice and an 
opportunity to comment.  Similar provisions resolving doubts in one direction or another 
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are provided in the Commission’s regulations at 16 C.F.R. §1115.4 which states that 
“subject firms are urged to report if in doubt as to whether a defect could present a 
substantial product hazard.” Fairness dictates that if there is a doubt or a question as to 
whether a manufacturer can be identified, that question should be resolved in favor of 
providing Section 6(b) notice and an opportunity to comment to that manufacturer. 
 
Proposed Rule §1101.21(b)(5). 
 
We believe that respecting requests that a firm’s comments be withheld from inclusion in 
a FOIA disclosure ensures that disclosure is fair as it provides a fuller opportunity for 
candid comment without a chilling concern that arguments will be forestalled and records 
upon which decisions are made will stunted.  Putting the onus on firms to justify their 
desire to have comments or objections to disclosure of potentially damaging documents 
withheld or disclosing the objection to disclosure itself, is not reasonably related to 
effectuating the purposes of the CPSA. 
 
Under the current regulations and practice, the Commission does not disclose comments 
or objections to disclosure, if a manufacturer does not want these comments to be 
disclosed. The regulations require that when the Commission gives notice to a firm that 
documents pertaining to its products maybe disclosed and solicits comments, such notice 
must provide “a statement that a request that comments be withheld from disclosure will 
be honored.”  (16 C.F.R. §1101.21(b)(5)). 
 
The Act clearly requires that comments of a manufacturer must be disclosed “upon the 
request of the manufacturer or private labeler.”  Nothing in the Act however, requires 
disclosure, of communications made by a firm that conversely objects to the disclosure of 
confidential, inaccurate, unfair or unresponsive documents, as part of the ultimate 
disclosure of underlying documents. Firms should be permitted to contest disclosure of  
materials without fear that, if the Commission Staff disagrees with this position both their 
arguments and the Commission’s apparent rejection of the argument will be disclosed 
(even when not requested). 
 
It is unfair to a firm offering legitimate, good faith objections to disclosure of possibly 
inaccurate, unfair, non-responsive, and potentially damaging documents, to be required 
to justify why disclosing the objection, itself, or a manufacturer’s rejected arguments. 
This is not reasonably related to effectuating the purposes of this Consumer Product 
Safety Act.   
 
Proposed Rule §1101.33(b) 
 
This proposal seeks to eliminate protections for attorney work product could limit the 
availability of useful evaluative information to staff and have a chilling effect on efforts 
to investigate and resolve underlying safety issues. The current rule protects against 
disclosure of attorney work product provided to the Commission in confidence. The 
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current rule states that the following information is not subject to disclosure: 
 
“Disclosure of the work-product of attorneys employed by a firm and information subject 
to an attorney/client privilege, if the Commission has obtained the information from the 
client or the attorney, the attorney or client advises the Commission of the confidential 
nature of the information at the time it is submitted to the Commission and the 
information has been maintained in confidence by the client and the attorney”. 
 
Sharing confidential privileged attorney work product and analysis with the CPSC staff 
may, at times, expedite investigations by staff and assist in resolving disputed issues 
more quickly.  Under the draft proposed rule, the ability to do so in a confidential fashion 
is limited and would likely result in a loss of access by staff to such useful information. 
 
Proposed Rule §1101.11(b)(6) and (7) 
 
Releasing news articles, internet articles, journals or saferproducts.gov database entries 
under the imprimatur of a government document which without adequate qualification or 
disclaimer, includes materials that may be hearsay, inaccurate, misleading or unfair under 
the circumstances;  without notice to a manufacturer unfairly deprives the manufacturer 
of the opportunity to challenge the accuracy, fairness or responsiveness of the documents 
disclosed. While such information may independently exist in publicly available 
databases assembling it and releasing it as a responsive compilation under the veneer and 
imprimatur of a governmental agency may cast it in a different light. Doing so without 
adherence to its affirmative obligation under Section 6(b) to assure that false, misleading, 
selective is not telegraphed by Commission staff regardless of context, undermines the 
very purpose of Section 6(b). This practice is unnecessary and unfair to the manufacture 
to whose product is at issue. 
 
First, if such information is independently available to the requester it should be 
unnecessary for the CPSC to expend resources to gather and produce this information. 
Second, and more importantly, FOIA requests commonly include requests for the 
Commission’s “file” or the “results of Commission’s investigation” regarding a particular 
product.  If such unverified information is included in the documents produced in 
response to such a request, this may unfairly suggest that the Commission has ascertained 
the accuracy of the contents of these reports or articles or has otherwise endorsed the 
materials as a pertinent part of the Commission’s “investigation” or “file.”   Providing 
unverified information that is publicly available or related to materials in  the 
Commissions “file” or “investigation” may imply that the Commission relied on these 
documents or otherwise considered them as important, potentially leading to arguments 
that these otherwise hearsay documents have become “public records” or “government 
records”.  At minimum, a manufacturer should be provided with notice and an 
opportunity to comment and object in the event the Commission intends to provide 
hearsay and possibly inaccurate documents and media reports in response to a FOIA 
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request regarding the manufacturer’s products. 
 
Section 15 B Reports and Derivative Material Should Be Fully Protected. 
 
Rule Amendments should not undermine Section 6(b) protection for materials submitted 
in connection with Full Reports under Section 15(b) regardless of whether a voluntary 
recall has been undertaken. Under current regulations 16 C.F.R. 1101.61 and under 
CPSA, information submitted to the Commission pursuant to Section 15(b), including the 
“Full Report” and all subsequent submissions, may not be disclosed except certain 
specific circumstances. The Act only provides the following circumstances in which 
materials submitted under Section 15(b) may be disclosed: 
 
 (A)     The Commission has issued a complaint under Section 15(c) or (d) [15 
U.S.C.§2064(c) or (d)] alleging that such product presents a substantial product hazard; 
 
 (B)     In lieu of proceeding against such product under Section 15(c) or (d) [15 U.S. C 
§2064(c) or (d)], the Commission has accepted in writing a remedial settlement 
agreement dealing with such a product; 
 
 (C)     The person who submitted the information under Section 15(b) [15 U.S.C. 
§2064(b)] agrees to its public disclosure; or 
 
 (D)     The Commission publishes a finding that the public health and safety requires 
public disclosure with a lesser period of notice than is required under paragraph (1). 
 
[15 U.S.C.  §2055(b)(5)]. 
 
Neither the CPSA nor the regulations equate a “remedial settlement agreement dealing 
with [a] product” accepted by the Commission “in lieu of proceeding against such 
product against 15(c) or (d) [15 U.S.C. §2064(c) or (d)” with a voluntary recall corrective 
action plan where no administrative action is pending or contemplated. Section 15(c) and 
(d) of the Consumer Product Safety Act describe the process the Commission must 
undertake, including notice and a hearing, before the Commission may issue a formal 
Order to notify the public of a substantial product hazard, or an Order requiring a firm to 
conduct a recall of a product. Nothing in the statute or regulations permit underlying 
confidential information submitted under Section 15(b) to be disclosed where a voluntary 
corrective action plan has been negotiated and agreed to, when no action under Section 
15(c) and (d) has been undertaken or contemplated. Similarly confidential, proprietary, 
evaluative material data, not generally publicly available must continue to be protected 
from disclosure under Section (b) of the CPSA.   
 
Conclusion 
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We appreciate being provided the opportunity to comment on proposed rules. If the 
record before the Commission does not support a need for change to substantive, relied 
upon existing rules related to the affirmative obligation of the Commission to fully 
adhere to Section 6(b) requirements, amendments to the existing rule should be curtailed 
and limited to ways in which such rule may more efficiently be implemented given 
currently available technology and means of communication. Fundamental fairness 
requires that firms prior to release of information subject to Section 6(b) safeguards be 
provided notice and be allowed to object to release of information under imprimatur of 
government ,which may be inaccurate, misleading or unfair under the specific 
circumstances involved. Furthermore, if renotification is requested, given the varying 
nature in context of information sought to e released from time to time, such notification 
and further opportunity to review such information in context of the pending request 
should be maintained.  
 
Sincerely, 

Kelly Mariotti 
Kelly Mariotti, JD, CPA 
Executive Director 
The Juvenile Products Manufacturers Association 


